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WHAT IS PUBLICITY! 



BY HENRY C. ADAMS, PROFESSOR OF POLITICAL ECONOMY IN THE 
UNIVERSITY OP MICHIGAN. 



It is commonly acknowledged that publicity is an essential 
agency for the control of trusts. Evidence of this appears on 
every hand. In the Conference on Trusts, held in Chicago in 
1899, a conference which embraced all interests from all parts 
of the country and all schools of economic thought, there was 
scarcely a paper which did not give direct or implied assent to the 
proposition that trusts are under moral obligation, and should 
be placed under legal obligation, to expose their financial and 
operating accounts. The Industrial Commission, to whose in- 
vestigation we are indebted for what little is known of trusts in 
this country, submitted three independent and, in some respects, 
conflicting sets of recommendations, but all of them acknowledged 
the significance of publicity. Most important treatises on this 
phase of the monopoly problem, such as those of von Halle, Ely, 
•Jenks, and Clarke, while presenting different analyses of the 
situation, are united in their demand for publicity. The utter- 
ances of President Eoosevelt upon this point are strong and em- 
phatic ; and even Mr. Dill, the avoAved advocate of industrial com- 
bination, uses the phrase when discussing remedial measures. 

So universal a consensus of opinion commonly indicates that 
the question involved is well advanced towards a satisfactory ad- 
justment ; but such a conclusion would be far from correct if ap- 
plied to the present relation of publicity and trusts. Unfortunate- 
ly, the word is capable of many meanings, and must be defined 
before it can serve as the rallying point of a constructive policy. 
Such being the case, an endeavor to analyze the principle of pub- 
licity, and to point out what should be the form of the law de- 
signed to secure its realization, seems pertinent and timely. 
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Any fruitful analysis of publicity requires that it be considered 
from at least three points of view. One must learn, first, its 
general significance, or the state of the public mind which pub- 
licity is designed to create; second, its particular significance, or 
the interests which publicity is designed to serve; and, third, its 
administrative significance, or the claim which publicity submits 
for successful realization. 

THE GENERAL SIGNIFICANCE OP PUBLICITY. 

The fundamental purpose of publicity is to establish in the 
community a condition of confidence. Secrecy in the administra- 
tion of a power which in any way touches the interests of the 
community, gives birth to the suspicion that the power is un- 
wisely or tyrannously administered. Not only does this state of 
mind impair the most successful use of the power in question, 
but, if the interests which believe themselves jeopardized are 
sufficiently important, it becomes a prolific source of political 
agitation and social unrest. The task of publicity is to allay this 
suspicion, and the statutory definition of publicity, in any par- 
ticular ease, must be as broad as the ground of suspicion which 
makes appeal to it necessary. 

It may be said that this view of publicity is correct so far as 
the power in question is a public or political power, but that it 
does not apply in the case of private or commercial power. I am 
quite willing to admit this theoretic limitation, because it raises 
the question whether or not highly centralized commercial power 
can longer be regarded as a private power. There was a time 
when even political power was claimed as a private possession, 
and when the sovereign iirged his right to administer that power 
without accountability to the people. We need not dwell upon 
the struggle that followed. The result is well known. The coun- 
ter claim prevailed, and the public character of political power 
was irrevocably established for all peoples who acknowledge the 
principles of constitutional government. Accountability of pub- 
lic officers — that is to say, publicity in political affairs — followed 
as a matter of course. Commerce, trade, and industry, on the 
other hand, continued to be regarded as matters of private con- 
cern. For more than two centuries, English jurisprudence and 
English political philosophy have given formal consent to the 
distinction between political or public power, on the one hand, 
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and commercial or private power, on the other; and, until com- 
paratively recent years, no serious criticism has been heard based 
upon the practical workings of this distinction. 

It would be a mistake, however, to read from this fact the con- 
clusion that English jurisprudence has ever given sanction to 
the doctrine that the rights of private property are superior to 
the necessities of public welfare. The courts upheld the claim of 
secrecy in business affairs because they assumed the efficacy of 
competition ; and it must be admitted that, while industries were 
small, markets local, and the relations between producer and con- 
sumer continued to be personal relations, this assumption of the 
courts was reasonable. Wherever healthful competition holds 
sway, there is no ground for suspecting a tyrannous use of com- 
mercial power and, consequently, no demand for publicity. But 
industrial conditions have changed. Industries are becoming 
colossal. The local market is a thing of the past. The personal 
relation between producer and consumer, which for generations 
exercised a powerful moral restraint upon business conduct, no 
longer exists. The automatic restraints being weakened, arti- 
ficial restraints have, in consequence, become a necessity. Neither 
the assumption of publicity for industries superior to the satis- 
factory control of competition, nor the assumption of secrecy for 
industries subject to such control, may be said to possess inherent 
vitality ; they are merely working hypotheses for the administra- 
tion of justice and for the organization of the State. Secrecy 
against a competitor is, doubtless, a right carried by the institu- 
tion of private property; secrecy against the State is a privilege 
which the State sees fit to grant, but which can be recalled if 
necessary to allay the suspicion that the privilege conferred en- 
dangers the public welfare. Interpreted in this way, publicity 
seems to have ample legal justification, for it rests upon a funda- 
mental principle of English jurisprudence. 

I might refer, in further support of this distinction, to the fact 
that the socialization of the industrial process has, in large 
measure, destroyed the private character of business enterprises, 
and that, in so far as this is the ease, the power which it generates 
is a public power, which, like all public powers, should be ad- 
ministered under conditions of strict accountability. It does not, 
however, seem appropriate to encumber this article with a line of 
reasoning which would render necessary the use of unfamiliar 
vol. clxxv. — no. 553. 57 



898 THE NORTE AMERICAN REVIEW. 

words. The conclusion would be the same as that already reached, 
relative to the right of government to such information as may be 
necessary to enable the people to live in the enjoyment of equity 
and justice. The important fact is, reverting again to the 
definition of the phrase, that publicity should be denned by its 
functions, and that one of its functions is to dispel the suspicion 
that industrial power is used in a tyrannous manner, or to make 
it possible to specify the ground of complaint should investigation 
prove the suspicion well founded. Such is the general signifi- 
cance of publicity, and such the aim which a law that provides 
for publicity should hold in view. 

THE PARTICULAR SIGNIFICANCE OF PUBLICITY. 

The second suggestion for denning publicity holds in mind the 
particular interests jeopardized, or believed to be jeopardized, by 
the growth of colossal enterprises operating in a world's market. 
It will suffice for our present purpose to mention only the more 
important of these interests. These are: the interest of the in- 
vestor; the interest of the independent or potential producer; and 
the interest of the consumer. 

It would be a mistake to say that the public has no interest in 
easy and safe investments. Under the institution of private prop- 
erty in its present, undeveloped stage, there is no other means of 
making provision for declining years. Moreover, it is of the ut- 
most, importance to continuous prosperity that consumption be 
steady and uniform from year to year. The economic necessity 
of high wages regularly paid is coming to be generally recognized ; 
but the argument upon which this necessity rests applies with 
equal force to high dividends and regular interest, provided stocks 
and bonds are widely diffused among the people. The perma- 
nent interest of the investor coincides in every particular with 
what is known as the permanent interest of society. 

It would also be a mistake to say that the investor can take 
care of himself. This is just what he can not do, unless he is pos- 
sessed of sufficient property to protect his capital by becoming a 
promoter. It is a statement of stupendous significance, as indi- 
cating the insecurity of small investments, that the amounts paid 
by life insurance companies are, on the average, lost to the 
beneficiaries within seven years of the death of the insured. The 
small investor is exposed to the danger of the speculative pros- 
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pectus, which not infrequently is so highly colored as to be utterly 
untrustworthy; he is exposed also to the danger of being forced 
to sell, or induced to sell, through false rumors or incomplete 
statements relative to the industry in which he has placed his 
capital. Whatever the precise remedy for this unfortunate state 
of affairs may prove to be, it is evident that appeal in some form 
must be made to the principle of publicity, whose function it is 
to let in the light and let out the facts. Any comprehensive 
definition of publicity must hold in mind the continuance of the 
existence, and the encouragement of the growth, of the small in- 
vestor. To kill the small investor is to make socialism inevitable. 

The second of the particular interests named is that of the inde- 
pendent and potential producer. The chief argument in support 
of trusts rests upon the assumption that colossal corporations are 
essential to a low cost of production and on this account are the 
forerunners of low prices. It seems to me that this argument is 
sadly overworked; but, out of deference to the large number of 
conservative economists who judge it proper to march with the 
procession of present tendencies, it is temporarily conceded, in 
order to bring their view of the situation within our definition of 
publicity. Says Professor Clarke : " The key to the solution of 
the grave problems that are thus presented lies in the fact, that 
the independent producer is the natural protector of all the other 
threatened interests." Social and political considerations, also, 
urge the preservation of the independent man in industrial affairs. 
So far as his disappearance is due to the decrease of cost through 
the aggregations of large capital, no help, perhaps, can be offered. 
Possibly, none is to be desired. But so far as this is due to the 
fact that the small producer is exposed to " predatory competi- 
tion," the government is in duty bound to grant its protection. 
This phrase "predatory competition" is taken from Professor 
Clarke's book, " The Control of Trusts." As denned by him, it 
embraces three classes of improper acts ; namely, " favors exacted 
from railroads," " the local cutting of prices " (by which is meant 
the placing of goods on local markets at a sacrifice, in order to 
destroy local competition), and "the type of boycotting termed 
'factor's agreement."' Predatory competition thus defined is 
not competition at all; it is, again to quote Professor Clarke, 
"refined robbery;" and a citizen has the same right to protection 
from this refined robber as from the footpad or the pirate. 

Can publicity reinstate normal competition? Possibly not, in 
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and of itself; but, when government shall undertake the task of 
restoring to the public the liberty of individual enterprise which 
the institution of private property assumes to be the inalienable 
right of every business man (and which, taken away, means in- 
evitably the destruction of the historic institution of private 
property), it will be found necessary to assign to publicity a 
broader and more comprehensive interpretation than seems at 
present to be contemplated by many of its most pronounced advo- 
cates. Publicity is whatever is necessary to perform the work of 
publicity, and one of its tasks is to assist in keeping open the door 
of opportunity for the independent producer. 

The third interest to be considered is that of the consumer. 
From the time of Moses to the present, industrial philosophy has 
interpreted the fair price to mean the cost price. Wherever com- 
petition guarantees this fair price, government is excused from 
the task of supervision; but wherever exclusive possession of the 
source of raw material, monopoly of the process of manufacture, 
or factious control of the market, enables a corporation to charge 
either more or less than the fair price for the service which it 
renders, it is encumbent upon the government to substitute the 
bookkeeping price for the monopoly price, which, in the absence 
of effective competition, is sure to be exacted. The determination 
of the bookkeeping price by which the purchaser is guaranteed 
justice against a monopolistic producer, is, or may. become in ex- 
treme cases, one of the functions of publicity, and any definition 
of publicity which ignores this fact is an incomplete definition. 

THE ADMINISTRATIVE SIGNIFICANCE OF PUBLICITY. 

Theorists are too apt, in their study of particular questions, to 
overlook administrative considerations. It seems sufficient to 
them to conclude that a certain thing should be done, without 
inquiring what is implied in the doing of it. Statute makers, 
also, are prone to the same error. Their besetting sin seems to be 
the enactment of laws which impose tasks, but which do not, in 
clear and unmistakable language, grant adequate power for the 
performance of the tasks imposed. This fact goes far toward ex- 
plaining what is called the incompetency of governmental admin- 
istrative bureaus. Tt seems appropriate, therefore, in discussing 
the character and scope of publicity, to go beyond a simple state- 
ment of the ends desired, and to inquire respecting the powers 
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to be conferred, if the desired ends are to be attained. Three sug- 
gestions are offered as bearing on this phase of the subject. 

First. A law designed to secure publicity, such as is necessary 
to enable government to dominate the industrial situation, must 
provide for the final determination of the industries which are to 
be subject to its jurisdiction. This implies, of course, an authori- 
tative classification of industries. The general principle accord- 
ing to which such a classification should be made is manifest. 
Our indiistrial constitution — that is to say, that scheme of indus- 
trial rights and duties imposed by English jurisprudence — as- 
sumes not only the persistence of competition, but that the com- 
petition which persists will be normal in character and healthful 
in its working. The present necessity for an appeal to government 
is found in the fact that certain industries, or industries operated 
under certain pecular forms of organization, lie beyond the influ- 
ence of the healthful regulation of competition. It is this class 
of industries to which the rule of publicity applies, a fact which 
the law providing for publicity should definitely express. 

Unfortunately, however, although the principle is simple, its 
application in our complex industrial order would be attended 
with difficulty. It is not easy to enumerate the tests of normal 
competition, nor is the idea of monopoly a simple idea. There 
are many degrees in monopolization; there are many conditions 
which give vitality to monopolistic organization. Some indus- 
tries are by nature monopolistic, others are monopolistic through 
ownership of the source of supply, and still others become 
monopolistic through their dependence upon or agreement with 
what may be termed the fundamental industries — as, for example, 
railways. The situation is not, then, a simple one. It can not be 
understood without an investigation more far-reaching and ex- 
haustive than would be possible for any legislative committee. 
While, perhaps, one cannot go so far as to say that the determina- 
tion of what industries are to be brought within the jurisdiction 
of a law providing for publicity is in its nature an administrative 
act, it is certain that better results are likely to follow if the law 
contents itself with a statement of the end to be attained, with a 
delineation of the principles to be followed, and with the creation 
of such executive machinery as may be necessary for its effective 
administration. It is clear to me, although the Federal Court 
in its treatment of the Inter-State Commerce Commission seems 
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to hold a different opinion, that the realization of the principles 
of publicity and control means, among other things, a further de- 
velopment of judicial or semi-judicial functions on the part of 
the executive branch of the government. It is either this or a 
further development of administrative functions on the part of 
the judiciary; and, when the real meaning of such a tendency is 
appreciated by the people, I am confident they will choose the 
former alternative. 

Second. The law should confer upon the bureau or commission 
intrusted with its administration, power to prescribe a legal form 
of accounts for all concerns which come under its jurisdiction. To 
one who has had experience with government investigations into 
corporate accounts, no argument is needed in support of such a 
suggestion. It is easy for an accountant, so disposed, to give a 
false coloring to a transaction by an unusual distribution of 
charges. A current expense may be carried as an investment in 
such a manner as to increase unduly net earnings, and thus de- 
ceive the investor as to the value of the property. An improve- 
ment, on the other hand, may be charged as a current expense, 
which results in an erroneous statement of cost, thus misleading 
both court and legislature, should either be called upon to con- 
sider the question of a just or reasonable price for service render- 
ed. Statutory bookkeeping is the only remedy for the many mis- 
chiefs incident to uncertain accounting. 

A system of prescribed accounting finds further support when 
one considers that, even with the best intention on the part of ac- 
counting officers, a compilation of the reports which they render 
will not accurately portray the industrial situation, unless the re- 
porting corporations keep their books according to uniform rule. 
The basis of accounting is classification, and sound classification 
consists in collecting items of the same sort under the same title. 
If, now, there be no uniformity in the use made of the titles of 
accounts by the several accounting officers, it is evident that a 
combination of their reports will result in bringing together 
incongruous items, thus rendering impossible the determination 
of a true average or the disclosure of a safe generalization. This 
consideration in favor of statutory accounting is especially perti- 
nent to those who rely upon that indefinite though powerful force 
called " public opinion " for the control of corporate powers. 

The man interested in corporate securities as an investor, has 
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a special reason for the advocacy of statutory accounting. His 
judgment relative to an investment rests quite as much upon a 
comparison of the current report with previous reports as upon an 
analysis of the current report itself. If, then, the corporate 
financier is at liberty to distribute the items of income and ex- 
penditure in an arbitrary manner, the usefulness of the report to 
the investor is very largely destroyed. It will be said that most 
corporations do, at the present time, maintain uniformity in their 
current reports. This may, perhaps, be true; but, in the same 
way that a small amount of false coin gives rise to the suspicion 
that all coins may be false, so the listing of securities of corpora- 
tions whose accounts can not be trusted may be the occasion of 
widespread distrust with regard to all securities. The govern- 
ment ought to guarantee, not only the integrity of the reports 
which corporations make, but that the charges in the books from 
which the reports are made shall be uniform from month to 
month and from year to year. 

The government, on its part, has a peculiar interest in the de- 
mand for statutory bookkeeping from all corporations subject 
to its supervisory jurisdiction. If each of these corporations — 
and their number, it may be assumed, will be very large — retains 
the privilege of formulating its own classification of charges, the 
task of gaining mastery over their accounts lies beyond the ability 
of any single office. If, however, the mastery of a single system 
of accounting implies the mastery of all, as would be the case if all 
industries of the same class follow the same accounting rules, 
this task would be greatly simplified. Bach item would then 
mean the same thing for every reporting corporation, and it would 
not be necessary to enter upon a detailed analysis of each in order 
to arrive at its true meaning. Moreover, it would be impossible 
to locate reasonable suspicion relative to improper administra- 
tion by the comparison of individual reports with what may be 
termed the typical report, were each corporation at liberty to 
follow its own whim in the classification of its charges. Such 
considerations as these, and there are others of the same sort, 
make it evident that the only hope for the successful exercise of 
supervisory control over the administration of private corpora- 
tions, through the agency of an administrative bureau, lies in 
granting that bureau the right to prescribe the manner in which 
corporation accounts shall be kept. 
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Third. The law designed to realize publicity must, in some 
manner, make the accounting officer of the corporations in ques- 
tion personally responsible for the report which he submits. The 
most direct method of arriving at this result would be to follow 
the suggestion of a man who, at the time of his death, was the 
treasurer of one of the largest railway interests in the country. 
" In my opinion," he said in the course of a conversation upon 
this point, " you will never get what you are after until railway 
accountants are made public officials." This, perhaps, is an ex- 
treme suggestion. It may have been made in levity, though 
many a sane word has been spoken in jest. It is certainly true 
that the accounting officers of the class of industries for which 
publicity is demanded, should be forced to recognize a broader 
allegiance than to the corporations which give them employment. 
As a practical proposition, it may at least be urged, in the name 
of the principle of publicity, that a government bureau created 
for the purpose should have the right of visitation and examina- 
tion, and that any deviation which may be discovered from the 
method of accounting prescribed by law, should be regarded as a 
misdemeanor chargeable to the accounting officer. Unless one 
is willing to go this length in providing for governmental super- 
vision over corporate administration, one had better abandon the 
advocacy of publicity. 

It is, of course, understood that the foregoing is merely an at- 
tempt to formulate a practical definition of publicity. The 
analysis does not touch the deeper question of governmental super- 
vision and control over monopolistic corporations. It is evident, 
however, that, whatever the character of that supervision or con- 
trol, adequate provision must be made for getting at the facts. 
This is essential, whether we rely upon public opinion to exercise 
a conservative influence in the management of corporations, or 
upon the legislature to prescribe reasonable conditions for cor- 
porate activity, or upon a semi-judicial administrative bureau 
to supervise monopolistic combinations. Indeed, from whatever 
point of view the trust problem is considered, publicity stands as 
the first step in its solution; and there is reason to believe that 
the further the government is willing to go in its statutory defini- 
tion of publicity the greater likelihood is there that it may be ex- 
cused from the necessity of exercising direct administrative con- 
trol. Henry C. Adams. 



